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NORTHERN DI STRI CT OF CALI FORNI A
SAN FRANCI SCO DI VI SI ON

+ + + + +
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Plaintiffs,
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Tuesday,
Decenber 12, 2017
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WAYNE KLOCKE

call ed for exam nation by Counsel for the
Plaintiff, pursuant to Notice of Deposition, in
the aw offices of the Air Line Pilots

Associ ation Legal Departnent, |ocated at 1625
Massachusetts Avenue, NW when were present on

behal f of the respective parties:
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(202) 234-4433 Washington DC www.nealrgross.com



Case 3:15-cv-03125-RS Document 123-1 Filed 03/15/18 Page 3 of 10

APPEARANCES:

On Behalf of the Plaintiffs:

CHRI STOPHER KATZENBACH, ESQ

Al t shul er Berzon LLP

177 Post Street

Suite 300

San Franci sco, CA 94108

(415) 421-7151

ckat zenbach@l t shul er ber zon. com

On Behal f of the Defendants:

STEVEN K. HOFFMAN, ESQ

DANI EL M ROSENTHAL, ESQ
Janmes & Hof fman, P.C.

1130 Connecti cut Avenue, NW
Sui te 950

Washi ngt on, DC 20036

(202) 496-0500

skhof f mran@ amhof f. com

dnr osent hal @ anhof f. com

MARCUS C. M Gl ORE, ESQ

Alr Line Pilots Association, |nternational
1625 Massachusetts Avenue, NW

Washi ngt on, DC 20036

(202) 797-4054

mar cus. m gl i ore@l pa. org

ALSO PRESENT:

NHAT PHAM Vi deogr apher

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



Case 3:15-cv-03125-RS Document 123-1 Filed 03/15/18 Page 4 of 10

(202) 234-4433

Neal R. Gross and Co., Inc.
Washington DC

3
CONTENTS
W TNESS DI RECT CROSS REDI RECT RECROSS
Wayne Kl ocke 6 104 159 162
163 164

EXHI BI T NO. PAGE

1021 Letter from Mark Burdette to . . 28
Rose Doria, et al., 9/15/03

1022 Letter from R chard Bl och, 6/6/04. .29

1023 Letter from Sally dover to John . .35
LaRocco, 1/15/04

1024 Opinion and Award for Heari ng, . 38
6/ 28/ 06

1025 Suppl enrental Opi ni on and Award on. .42
Renedy for Hearing, 4/24/08

1026 Letter from Brian Sweep to John. .47
LaRocco, FLO 0106, 11/29/06

1027 Opinion and Award for Heari ng. .51
Dat es 5/23/07 and 5/ 25/ 07

1028 Letter from Cathy McCann to Herb . .54
Mark, et al., Expiration of Letter
3/ Suppl enent 3, 7/16/07

1029 Opinion for Hearing Dates. . 56
2/ 20/ 08- 2/ 21/ 08

1030 Letter fromBrian Sweep to Cath. .60
McCann, FLO- 0108, 4/29/08

1031 Letter from George N col au, . .o .63
Suppl enent WlLetter 3 (Gievance
FLO 0108), 10/30/09

Www.nealrgross.com



Case 3:15-cv-03125-RS Document 123-1 Filed 03/15/18 Page 5 of 10

1032
1033
1034

1035

1036

1037

1038

1039

1040

1041

(202) 234-4433

EXH BI T NO

Renmedy Phase Vol une 1, 2/25/10 .
Renmedy Phase Vol une 2, 2/26/10 .

Transcript of Arbitration,
Volune 111, 3/30/10

Email from David Dean to George.
Ni col au, FLO 0108, 3/20/10

Email from George N colau to Wayne .

Kl ocke, FLO- 0108, 3/26/10

Emai | from Wayne Kl ocke to David .
Dean, 3/26/10

Email from George Nicolau to Brian .

Sweep, FLO 0108 Renedy, 4/2/10
Qpi ni on and Awar d.

Letter from Wayne Kl ocke to. . . .
George Nicolau, FLO 0108, 6/17/10

Email from George N colau to Wayne .

Kl ocke, FLO-0108, 6/24/10

Neal R. Gross and Co., Inc.
Washington DC

PAGE
. 67
.70

.71

.76

. 80

. 84

. 87

.95

.99

100

Www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

Case 3:15-cv-03125-RS Document 123-1 Filed 03/15/18 Page 6 of 10

P-ROCEEDI-NGS

VI DEOCRAPHER: W' re now on the
record. Here begins the video deposition of
Wayne Kl ocke, taken in the matter of Anmerican
Airlines FlowThru Pilots Coalition, et al. v.
Allied Pilots Association, et al. Today's date
is Decenmber 12, 2017. The time is 12:50.

This deposition is being held at 1625
Massachusetts Avenue, NW Washington, D.C. CQur
court reporter is Chad Jackson, on behalf of Nea
G oss. M nane is Nhat Pham also on behal f of
Neal Gross. WII Counselors please identify
t hensel ves and state who you represent?

MR. ROSENTHAL: My nanme is Dani el
Rosenthal. | represent the Allied Pilots

Associ ati on.

MR, KATZENBACH: M nane is
Chri st opher Katzenbach. | represent the
Plaintiffs.

MR. HOFFMAN:  Steven Hoffrman. | also

represent the Allied Pilots Association.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com

12:50 p. m
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MR MGIORE |'m Marcus Mgliore,
seni or nmanagi ng attorney with the Air Line Pilots
Associ ation | egal departnent.

VI DEOGRAPHER:  Wul d the court
reporter please swear the w tness?

VWHEREUPQON,
WAYNE KLOCKE
was called as a wtness by Counsel for the
Def endants and, having been first duly sworn, was
exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR ROSENTHAL:

Q Good aft ernoon.
A Good aft ernoon.
Q Coul d you state and spell your | ast

nane for the record?

A Wayne M chael Kl ocke, K-L-O G K-E
Q Thank you. | wll state, once again,
my nane is Daniel Rosenthal. | am here on behalf

of the Allied Pilots Association, which is a
Def endant in this case. You are testifying today

pursuant to a subpoena, is that correct?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com
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this proceedi ng, FLO 09037

A Yes, | do.

Q What is your recollection of the --
again, focusing just on a nerits decision here --
of what decision Arbitrator LaRocco reached in
t his proceedi ng?

A He said that the TWA, LLC pilots who
wer e undergoing new hire training should be
treated as new hires. He ruled that they were
akin, in the same category as new hires, akin to
new hires, if | renmenber correctly.

Q What was the consequence of that for
the Eagle pilots?

A It meant that they had additional
rights generated by these TWA, LLC pilots. The
extent of those rights would have been determ ned
in the renedy phase and i n any subsequent
arbitration.

Q Let ne hand you the next docunent in
the series, which I think is 1025.

(Wher eupon, the above-referred to

docunent was marked as Exhi bit 1025

Neal R. Gross and Co., Inc.

42

(202) 234-4433 Washington DC www.nealrgross.com
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43

for identification.)

Q Take a ook at this and et ne know if
you recogni ze it.

A | do.

Q What is it?

A It's the suppl enental opinion and
award on renmedy. |It's dated Cctober 20, 2008.
It's also fromArbitrator LaRocco.

Q This is the decision fromsecond phase
of FLO- 0903, is that right?

A That's correct.

Q Your nane is once again on the cover
as the representative of ALPA, is that correct?

A Yes.

Q Do you recall -- and feel free to
refer to the docunent if it refreshes your
recollection -- what ALPA's position was
regarding the renedy that Arbitrator LaRocco
shoul d i ssue?

A G ve ne a nonent, please. Wthout
referring to a decision, | don't really have a

recol l ection of what we sought because these are

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com
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CERTIFICATE

This is to certify that the foregoing transcript

Deposition of: wayne Klocke

In the matter of: American Airlines v ALPA
Before: us District Court

Date: 12-12-17

Place: wWashington, DC

were duly recorded and accurately transcribed under
my direction; further, that said transcript i1is a
true and accurate record of the proceedings; and
that I am neither counsel for, related to, nor
employed by any of the parties to this action in
which this deposition was taken; and further that I
am not a relative nor an employee of any of the
parties nor counsel employed by the parties, and I
am not financially or otherwise interested in the

outcome of the action.

Court Reporter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
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INTERNATIONAL,
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AMERICAN EAGLE AIRLINES, INC.,
and

ALLIED PILOTS ASSOCIATION,
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AMERICAN AIRLINES, INC.

Hearing Date:
Hearing Location:
Date of Supplemental Award:

Grievance Under Letter
Three/Supplement W

Case No. FLO-0903
(Former TWA Pilots) -
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AND AWARD ON REMEDY

April 24, 2008
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Washington, DC 20005
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OPINION
L INTRODUCTION

This Opinion and Award supplements the May 11, 2008 Opinion and Award
concerning a dispute involving the four parties to Letter Three/ Supplement*W: The Air
Line Pilots Association, International (ALPA), the Allied Pilofs Association (APA),
American Airlines, Inc. (AA), and American Eagle Airlines, Inc. (AE).

The May 11, 2007 Opinion and Award resolved the contract liability phase' of this
case. The Arbitrator remanded the case back to the properties for the parties to attempt to
fashion a remedy while retaining jurisdiction over the dispute. Despite good faith efforts,
the parties were unable to reach an agreement. Therefore, the Arbitrator granted the
parties’ request to exercise his retention of jurisdiction to adjudicate the appropriate
remedy.

The four parties presented additional evidence at a hearing held on April 24,
2008, They filed opening and reply post-hearing briefs. The Arbitrator received the
reply briefs on August 18, 2008 and the matter was deeme& submitted.

At the April 24, 2008 hearing, the Arbitrator framed the issue as follows: Based
on the Opinion and Award issued on May 11, 2007, what is the appropriate remedy
within the context of that issue? [TR 187] The issue is stated broadly because the parties
have a substantial disagreement regarding the scope of this Arbitrator’s jurisdiction to
fashion certain remedies. They also disagree on whether ALPA and AE waived their

right to seek particular remedies. Later in this Opinion, the Arbitrator will state the

subset of issues in great detail.
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L BACKGROUND AND SUMMARY OF THE FACTS
Most of the pertinent facts and contract provisions are fully set forth in the May

11, 2007 Opinion and Award. For easy reference, Sections IILA through III.G of Letter 4

Three/ Sﬁpplement W are set forth below:

A. At least one (1) out of every two (2) new hire positions per new hire
class at AA will be offered to CJ Captains who are line pilots and who
have completed their IOE at AMR Eagle, Inc. Such positions will be
offered to the CJ Captains who are line pilots in order of their AMR

Bagle, Inc. seniority.

B. If a CJ Captain is unable to fill a new hire position at AA in
accordance with Paragraph IILA. above, due to a training freeze or
other operational constraint, (see Paragraph IILJ. below), such CJ
Captain will be placed on the AA Pilots Seniority List and will count
toward the number of new hire positions. The pilot’s AA occupational

* seniority date and number will be established as if he were able to fill
such new hire position at AA and had attended the new hire training
class referenced in Paragraph IILA. above. Such pilot’s length of
service for pay purposes, date of hire for pension purposes, and length
of service for vacation accrual will be established in accordance with
III.C. below. The number of such CJ Captains will not exceed the
difference between the number of CJ Captains who are able to fill new
hire positions at AA and the number of new hire positions which must
be offered to CJ Captains in accordance with Paragraph IILA. above.

C. A CJ Captain’s (1) placement on the AA Pilots Seniority List (except
as provided in Paragraph III.B. above which is only applicable for
placement on the AA Pilots Seniority List in order to establish an AA
occupational seniority date and number), (2) length of service for pay
purposes, and (3) “date of hire” for pension purposes will be based on
the date such pilot is entered on the AA payroll. Such pilot’s length of
service for vaeation accrual will be based on the cumulative total of

the pilot’s service at AMR Eagle, Inc. and AA.

D. If a CJ Captain is placed on the AA Pilots Seniority List per IILB.
above, such CJ Captain will receive priority based on his AA seniority
in filling a new hire position in the next new hire class, following
release from a training freeze or other AMR Eagle, Inc. imposed
operational constraint, Such CJ Captains wilt not count toward the
number of new hire positions offered to CJ Captains at AMR Eagle,

Inc., under Paragraph III’A.: above,
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E. Each of the first 125 AMR Eagle, Inc. pilots who successfully
complete transition training as a CJ Captain must fulfill a training
freeze for a period of eighteen (18) months from the date said pilot
completes IOE. All other pilots who successfully complete transition
training as CJ Captains must fulfill a training freeze for a period of two
(2) years from the date each pilot completes IOE, unless released from
such training freeze by AMR Eagle, Inc.

F. An AMR Eagle, Inc. pilot may, not later than the completion of IOE
for a CJ Captain position or at such time as the pilot is able to
demonstrate hardship, elect to forfeit the opportunity to secure a
position on the AA Pilots Seniority List as provided by this
Supplemental Agreement. Such pilot will hereinafter be referred to as
an “Eagle Rights CJ Captain,” and will not be eligible for a future new
hire position at AA which may otherwise become available under
Paragraph IIT of this Supplemental Agreement. The existence of a
hardship for this purpose shall be approved by the ALPA AMR Eagle
MEC Chairman and the appropriate managenrent official(s).

G. A CJ Captain who is awarded a new hire position at AA will be issued
the lowest seniority number at AA in the applicable new hire class,
subject to AA’s policy concerning the assignment of seniority numbers
to new hire pilots who have previous service in other employee
classifications. AMR Eagle, Inc. pilots will receive their AA seniority
number in order of their seniority at AMR Eagle, Inc. [Joint Exhibit 1}

Other facts that were presented at the April 24, 2008 hearing herein and/or arose
subsequent to May 11, 2007 may be relevant to the outcome of this case and are covered
in the ensuing paragraphs,

On March 13, 2008, this Arbitrator issued an Opinion and Award in Case FLO-
0106 which adjudged that AE flow-through pilots, who had acquired AA seniority
numbers but had not yet transferred to AA, did not possess recall rights under Letter
Three/Supplement W. Consequently, AA is not obligated to call them to AA service in
seniority order. Rather, the recall right is governed by the APA-AA Working Agreement.

In essence, the decision means that AE flow-through pilots come to AA, for the first time,

exclusively by the operation of Letter Three/Supplement W. Air Line Pilots Association,
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American Eagle Airlines, Inc,. Allied Pilots Associdrion, and ;4me7'ican Airlines, Inc.,
FLO-0106 (2008) (LaRocco, Arb.).!

Shortly thereafter, on June 30, 2008, Arbitrator Richard Bloch adjudged that the
ten year dura.tionA clause in Section VILA of Letter Three/Supplement W did not
extinguish flow-up rights for those AE pilots who, prior to May 1, 2008, had completed
CJ Captain JOE and received AA émiority numbers. Allied Pilots Association, Air Line
Pilots Association, American Airlines, Inc., and American Eagle Airli;1es, Inc. (2008)
(Bloch, Arb.) (Bloch decision). Correspondingly, the Bloch decision held that AE pilots
who had not acquired AA seniority numbers by May 1, 2008 do not gain a right to flow-
~upto AA due to the expiration of Letter 'fhree/ Supialement Ww.

The May 11, 2007 Award herein adjudged that some, but not all, of the former
TWA pilots were equivalent to “new hire pilots” within the meaning of Section IIL.A of
Letter Three/Supplement W.> The May 11, 2007 holding drew a distinction between
former TWA pilots who had nevér trained or flown at AA and former TWA pilots who
were integrated into active employment at AA, as a direct consequence of the acquisition,
even if those pilots may have been subsequently furloughed from AA. However, the
holding did not precisely identify each and every TWA new hire pilot. The parties now

concur that there are 154 TWA new hire pilots. [Joint Exhibit 4, TR 187] AA began

recalling these 154 TWA new hire pilots in 2007 and evidently the first group came to

AA in the June 6, 2007 training class. [APA Exhibit 2, TR 312]
As of April 30, 2008, the AA seniority list evinced the following attributes. Pilots

holding seniority from numbers one through 8870 remained actively employed at AA,

! This Opinion will refer to the FLO-0106 decision as the “recall decision.”

2 The Arbitrator will refer to these pilots as “TWA new hire pilots.”
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ie., they were never furloughed.® [TR 248] Beginixing on January- 3, 2007, AA
commenced offering recall opportunities to pilots s'tarting with the pilot who currently
holds seniority number 8871. [TR 311] Between January 2007 and April 2008, AA
moved down the seniority list to offer recall to pilots through the pilot at number 10492,
except AA skippéd over AE flow-through pilots holding AA seniority numbers since they

do not possess recall rights. As of April 2008, 388 AE flow-through pilots held AA

seniority numbers between 8416 and 11876. These AE flow-through pilots are

interspersed throughout this range with some below thé large block of former TWA pilots
integrated into the AA seniority list near the bottom of the list. [ALPA Exhibit 11]

As was related in the May 11, 2007 Opinion, pursuant to Supplement CC to the
APA-AA Working Agreement, former TWA pilots were integrated into the AA seniority
list on a 1:8 ratio and then a block of 1,156 pilots were added near the bottom of the list.*
Eighty-one former TWA pilots were integrated into the AA seniority roster below
seniority number 9218 on a 1:8 basis. [APA Exhibit 2; TR 248-249] Of these 81 pilots,
56 accepted a proffered AA recall opportunity. Another 98 pilots from the block of 1,156
former TWA pilots also accepted recall. The 56 pilots plus the 98 pilots equals the 154
pilots that are deemed TWA new hire pilots for purposes of applying the May 11, 2007
Award. [APA Exhibit 2; TR 254]

Following the block of former TWA pilots on the AA seniority roster, there are

385 pilots who, according to Michael Mellerski, were hired or added to the list after April

* The most junior pilot on the roster possessed seniority number 11927.

* APA represented that only 455 of the 1,156 pilots were eligible to flow down to AE. [APA Exhibit 2]
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10, 2001.° [TR 249] The 385 pilots include 92 pilots that were afforded reemployment

rights pursuant to Supplement CC. [APA Exhibit 2; Joint Exhibit 3] Mellerski explained
that these pilots were in AA training when the September I1, 2001 terrorist attacks
precipitated their furlough before they had completed IOE. [TR 250] The 92 pilots were
granted occupational seniority, even though they lacked recall rights inasmuch as they
had not finished IOE. However, Mellerski conceded thét there is not any meaningful
difference between reemployment rights and recall rights. [TR 251] Mellerski recounted
that AA and APA agreed. to place thése pilots on the AA seniority list because they had
generated seniority numbers for AE flow-through pﬂots. [TR 251}

As of April 2008, mere than 400 AE CJ pilots had elected flow-through status,
but had not received AA seniority numbers. Thus, the aggregate population of AE flow-
through pilots consists of 388 piIdts who currently hold AA seniority numbers but have
not yet shifted to AA, and the 400 plus AE pilots who opted for flow-through status but
do not hold AA seniority numbers. For example, Captain Linder, an AE flow-through
. pilot who acquired an AA seniority number, has waited yeats to commence active
employment at AA: Linder forewent other job opportunities based on his expectation
that his AA seniority would permit him to soon transfer to AA. [TR 103-106 in FLO-
01071 |

The parties stipulated that between October 1999 and September 2001, 124 AE
flow-through pilots completed their training freeze at AE and flowed-through to AA.
These pilots attended AA training and began flying at AA. The parties furthér stipulated

that, in accord with Section IILB of Letter Three/Supplement W, the 124 AE pilots

? Mellerski is Ipresentljl an AA First Officer on the 767 aircraft. He previously served on the APA
Negotiating Committee in 1997 and the Mergers & Acquisitions Committee in 2001. [TR 227-228, 240]
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received AA seniority numbers as if they had attended training and filled new hire
positions., They were granted the senior numbers in the class unless a trainee had prior
service in another AA classification. New hire pilots not originating with AE or AA
received the junior numbers in the class. After the 124 AE pilots served their lock-in at
AE, AA assigned fhe piiots to the next scheduled training class. The parties stipulated
that AA did not award an AA seniority number to another AE flow-through pilot when an
AE. flow-through pilot came to an AA training class after the expiration of the pilot’s
training freeze. [Joint Exhibit 5]

A portion of the controversy herein centers on the extent of the Arbitrator’s
authority to formulate a remedy as well as whether or not ALPA and AE may have
waived some potential remedies. Both ALPA and AE seek a remedy which would
require AA to pfovide seats in upcoming training classes to AE flow-through pilots who
either: (1) already possess AA seniority numbers, or (2) acquire AA seniority numbers as
a consequence of implementing a remedy herein. ALPA and AE contend that mandating
AE pilots to attend training classes ahead of most or all former TWA pilots is an
appropriate, make-whole remédy. APA and AA cited portions of the record and post-
hearing briefs from the contract liability phase to support their arguments concerning lack
of jurisdiction and waiver.

ALPA initiated the grievance herein on November 26, 2003. Items 4, 5, and 6 of

the grievance read:

4, Former TWA pilots hired by AA fill “new hire positions” at AA
within the meaning of Letter Three/Supplement W, 1ILB.

5. American Eagle CJ Captains who were otherwise qualified and
eligible have not been awarded positions on the AA Pilots’
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Seniority list at the rate of one (1) out of two (2) new hire positions
per new hire class at AA.

6. As a result of the facts stated herein, CJ Captains employed at
American Eagle Airlines have been wrongfully denied positions on
the AA Pilots’ Seniority List. [ALPA Exhibit 2]

At the commencement of the hearing on the lability phase of this proceeding, the
parties stipulated that the issue was whether former TWA pilots placed on the AA
seniority list filled new hire positions and new hire classes within the meaning of Letter
Three/Supplement W and if so, “...what is the appropriate AA seniority number remedy
for AE CJ Captains covered by Letter 3, Roman III?” [TR 9]

n its opening statement during the liability phase, ALPA remarked that “...a new
hire training class at AA generates employment opportunities for American Eagle CJ
| Captains in the form of ... AA seniority numbers.” [TR 14] ALPA ‘went on to state that
it sought “a precedential ruling that when those pilots [TWA new hire pilots] are trained

they meet the definition of attending new hire traim'ng classes and as a result they’ll

generate the numbers for the Eagle pilots.” [TR 18] [Brackets added for clarification]

ALPA claimed that the core of the Letter Three/Supplement W bargain was that, as AA -

added positions, AE pilots would share in AA’s growth by receiving “...some of those

seniority numbers so that they could eventually go to AA.” [TR 19]

During its opening statement, AE posited that the term “new hire positions” in

Section III.A must be read “to provide Eagle pilots with AA seniority numbers....” [TR
21-22] AE further stated that “...to deny Eagle pilots to flow -- to seniority numbers

when American was hiring ... is unfair and was not intended by the drafters of the Letter

3. [TR 23]
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AA submitted during its opening statement that “there is, in fact, no basis for an
interpretation for Supp W/Letter 3 that creates positions for Eagle pilots in the context of
an integration of an air carrier or two air carriers....” [TR 23] AA also stated thaf the
parties “never envisioned that such an acquisition would create flow-up rates [rights] for
Eagle pilots.” [TR 28] [Brackets added for clarification.]

APA offered the following observation in its opening statement. “And I guess I’d
want to emphasize that although ALPA. is today speaking largely in terms of a right to
seniority numbers...that’s a kind of secondary right under Supplement W. What
Supplement W provides in Section IIL.A. is the right of CJ Captains to one out of every
two new hire positions per new hire class at AA. That’s not just the seniority number,
that’s a right to come to class and, you know, be hired at American and proceed.” [TR
32] APA also forecasted that one implication of sustaining ALPA’s position could be:

“...when American acquired TWA, half of the TWA pilots coming over in

these transition classes, instead those slots belonged to Eagle pilots and the

TWA pilots would be shot out the door if they were on the bottom of the

list. So rather than a situation of a growing American where Eagle was

. coming into slots, you’re literally talking about a situation where if Eagle

pilots had been entitled to half the positions in the transition classes, then —

and we only had a certain — we only had the aircraft that was brought over

that we’re talking about here — then you’re talking about having to

furlough what are now American pilots out the door to make room for

Eagle pilots to come up. [TR 36-37]

The following excerpts appeared in ALPA’s Post-Hearing Brief during the
liability phase of this dispute. ALPA argued that if former TWA pilots “accept recall and
are trained, they will continue to be part of AA’s growth and, as such, they must generate
AA seniority numbers for the Eagle CJ Captains who are waiting to receive them.”

[ALPA Post-Hearing Brief at p.3] ALPA submitted that AE flow-through pilots

“...should have received AA numbers as a result of AA hiring and would subsequently
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continue to accrue AA seniority...” becausé the “intended” benefit for AE flow-through
pilots waé “the addition to the AA seniority list....” ALPA asserted that: “The result
i)roposed by ALPA herein is a balanced appro ach'that does not impose any unreasonable
burden ﬁpon either AA or the APA. AE pilots‘ would 1'éceivé the AA seniority numbers
they rightly deserve, but no AA pilots would be furloughed or displaced asa result of the
issuance of these numbers.” [ALPA Post-Hearing Brief at p.35] |

In its Post-Hearing Brief during the liability phase, AE implored that, if AE
prevails, the Arbitrator should remand the matter “.. ,'to the partieé for discussion of the
appropriate AA seniority number remedy.” [AE Post-Hearing Brief at p.23]

APAvwrote in a footnote in its post-hearing brief that: “If former TWA pilots are
deemed to fill ‘new hire’ positions in ‘new hire* classes as they transition into AA from

TWA LLC, then Section ITL.A of Supp. W/Letter 3 clearly mandates that at least one out

of every two of those positions be offered to CJ Captains at Eagle.”- APA then argued

that such a result is “...so implausible that -only the strongest evidence of the parties’
intent would suffice to establish it.” [APA Post—Hearing Brief at p.1]

III. ~ THEPOSITIONS OF THE PARTIES

A. The Position of the Air Line Pilots Association

ALPA seeks a remedy that would grant AA seniority numbers to virtually all, if
not all, AE flow-through pilots and bring the AE flow-through pilqts; who possess and/or
acquire AA seniority numbers, into AA traiﬁing classes.

Wﬁile ALPA’s computations are not entirely clear, it counts the number of TWA

new hire pilots in each class from July 3, 2007 through June 4, 2008 as a basis for its
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fomula on generating senioriti numbers.® For example, the two TWA new hire pilots in
the July 3, 2007 class generate 184 AA seniority numbers for AE flow-through pilots
because there are 182 AE flow-through pilots senior to the two junior TWA new hires
and, by extrapolation, a total of 366 (182 + 184) AE pilots would be in a hypothetical
training class to achieve the proper ratio required by Sections IILA and IIL.D of Letter
Three/Supplement W. Examining the Augl_lst 1, 2007 class as another example, 31
seniority numbers are generated by the nine TWA new hire pilots who attended that class
because there are 22 remaining AE flow-through pilots senior to the TWA new hires.

Using the same calculation, the total number of AE pilots needed in a hypothetical class

to obtain the proper ratio is 53 (22 + 31).”

ALPA also seeks a readjustment of the AA seniority list to prevent AE pilots who
acquire seniority numbers under this remedy from attaining greater seniority than many
AE pilots who already possess an AA seniority number. Consequently, the 93 AE pilots
who hold seniority numbers junior to the TWA new hire pilots must move up the AA
seniority list so that their numbers are approximately at or more senior to the TWA new
hire pilots. The logical solution is to award 93 seniority numbers generated by the first

93 TWA new hire pilots to the 93 AE pilots who previously received AA numbers

because the previously awarded numbers are improper.

Section ITILA of Letter Three/Supplement W provides that 50% of all new hire
positions in any new hire class must be offered to AE CJ Captains who completed IOE

and elected flow-through status. Once an AE pilot acquires an AA seniority number, the

§ The number of TWA new hire pilots in these classes ranged from a low of two in the first class to a high

of 26 in the April 16, 2008 class.

7 ALPA submitted a table on page 25 of its Opening‘Post—Hearing Brief illustrating its proposed remedies.
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AE pilot will either transfer to AA and begin training in a new hire class or be held back
. at AE to serve a training lock-in. If the latter occurs, the AE pilot is given top priority to
transfer to AA after the pilot is released from the AE lock-in per Section IIL.D of Letter
Three/Supplement W. When this AE pilot later transfers to AA, the AE pilot occupies a
position in an AA ftraining class which would have otherwise been filled b_y a
conventional new hire pilot. Nevgrtheless, the 50% ratio in Section IIL.A continues to
apply so that half of the positions in any class attended by the AE pilot coming to AA
| under Section III.D must be offered tot AR flow-through pilots. Pursuant to the express
"language of Section IILD, the AE pilot coming té AA after the lock-in does not count as

a new hire pilot so that pilot must generate another AA seniority number.® For example,

suppose AA needs to hire 50 pilots. Initially, the hiring process will be half and half; that

is, 25 of the pilots will be conventional new hire pilots and 25 will be AE flow-through

pilots. If the 25 AE pilots are withheld by AE, due to a trai'ning freeie, AA needs to

bring in 25 more conventional new hire pilots to fill the training class, Of the 50 new

hire pilots in training at AA, none are AE flow-through pilots. However, the AA
. séniority list is increased by 75 pilots since the 25 AE pilots receive AA seniority
numbers along vﬁth the 50 conventional new hiré pilots. If, several 1.nonths later, AA
needs to hire 50 more pilots, AA will establish a training class for 50 new hire pilots.
Assuming the prior 25 AE pilots are released from the AE training freeze, those 25 pilots
are afforded priority in ﬁlling- the new hire class. They occupy 25 of the 50 seats in the
class. However, AA must still abide by the 50% ratio in Section IILA. To satisfy the

/
compulsory ratio, AA must offer the remaining 25 training class seats to the next 25 AE

¥ Conversely, under Section IILB, the AE pilot coming to AA counts as a new hire pilot and does not
generate another AA seniority number. '
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pilots who have opted for flow-through status.” Now, AA has hired 100 pilots: 50 are
conventional new hires and 50 are AE flow-through pilots which complies with the
minimum ratio specified in Section IILA of Letter Three/Supplement W. Unless the
training classes are filled as described above, AE pilots would never receive the
guaranteed allotment of one out of every two new hire positions at AA. APA’s
interpretation of Section TIILA would result in a one out of three ratio because it
disregards the operation of Section III.D.

Each AE flow-through pilot is entitled to the most sénior number in each class
after any new hire pilots who have prior service in another AA classification. In other
Words, the conventional new hire pilots obtain the seniority numbers immediately below
the seniority numbers assigned to the AE flow-through pilots. The parties stipulated that,
in the past, 124 AE‘ flow-through pilots received seniority numbers higher than othér
trainees, except for AA employees with prior AA service. In this case, the former TWA
new hires are equivalérfc to conventional new hire pilots. So, each AE pilot acquiring an
~ AA seniority number must be more senior than the pilot’s TWA new hire pilot
counterpart.

Prior to 2001, an insufficient number of AE pilots had completed CJ IOE to take
advantage of the full potential of the number generaﬁ;)n percentage in Sections III.A and
HI.D. If more AE pilots had entered AA new hire classes after serving the training
freeze, they would have generated additional AA ;Cﬁiél‘ity numbers for other AE flow-

through pilots who had completed IOE and elected flow-through status.

® Regardless of whether these next 25 flow-through pilots are withheld at AE, they acquire AA seniority
numbers,
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To provide AE pilots with seniority numbers above the TWA new hire pilots, the
AA seniority list must be reordered to place the AE pilots and the TWA new hire pilots in
their rightful positions. This Arbitrator is authorized to adjust the AA seniority list to
achieve the appropriate remedy. Brotherhood of Locomotive Engineers and Trainmen v.
CSX, Inc., 455 F.3d 1313 (11™ Cir. 2006) The Arbitrator is empowered to modify a
seniority list to harmonize the list with the provisions of Seotion Il of Letter
Three/Supplement W. LaRocque v. R W.F., Inc., 8 F.3d 95 (1 Cir. 1993). The AE flow-
through pilots who have AA numbers and who will receive AA numbers must be
properly inserted to their rightful place on the AA seniority roster because APA and AA
failed to place the TWA new hire pilots at the bottom of the seniority list. Consequently,
the AE flow-through pilots must obtain AA éenion'ty numbers immediately senior to each
of the TWA néw hires in each respective training class. However, to maintain relative
AE seniority, 93 AE flow-through pilots previously afforded AA seniority must move up
the roster so that junior AE flow-through pilots do no’At leapfrog over them. Contrary to
AA and APA’s position, the 93 pilots are not being provided with underserved seniority.
Rather, they are simply being reallocated to their rightful position on the AA seniority
roster.

Reordering and adjusting the AA seniority list is the only reasonable remedy
because APA and AA inflicted substantial harm on AE pilots when they integrated the
TWA new hire pilots into the AA seniority roster without negotiating with ALPA.
ALPA had a real interest in the terms and conditions of Supplement CC because ALPA
represented a large group of pilots possessing AA seniori;ty numbers. Many pilots, like

Captain Linder, have patiently waited for their chance to pursue their career at AA, an
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* opportunity that now must be offered to them. Furthermore, Item 3 in Letter PP to the
AA-APA working agreement provides:

Recognizing that this is the first large scale implementation of the flow

back provisions of Supplement W, and recognizing that the four parties

may have differing interpretations of the correct implementation, this

agreement may be modified from time to time based on the outcome of the

dispute resolution procedures of Supplement W. In any case, the
implementation of Supplement W reflected in this letter, as modified, if
necessary, to accommodate such future rulings, fulfills any and all

obligations concerning Supplement W arising from the parties” May 1,

2003, New Collective Bargaining Agreement.

Thus, APA and AA fully anticipated that they may have to adjust the AA seniority roster
to comply with the judgments issued by arbitrators interpreting and applying the
provisions of Letter Three/Supplement W.

This Arbitrator has jurisdiction to award training class seats to AE flow-through
pilots holding AA seniority numbers. Section 2, Second, as well as Section 2, Eleventh
and Section 3, First, of the Railway Labor Act provides that an Adjustment Board has
liberal authority to adjust disputes between “a carrier or carriers, and its or their
employees....” 45 U.S.C. § 151, 152. When TWA new hire pilots attend new hire
classes, AE pilots have indisputable priority, pursuant to the express language in Section
IILD, to go to AA, ALPA never waived its right to seek seats for AE pilots in training
classes. Indeed, ALPA could not intentionally relinquish a right until the right matures
which did net occur until the Arbitrator issued the ruling in the liability phase of this
case. At the time this case was originally litigated, none of the parties knew when (or if)
- anew hire class may be convened and no party knew that AA would deny AE pilots seats

in those classes. ALPA cannot waive an unknown right.

In conclusion, ALPA urges the Arbitrator to adopt its proposed remedy.
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B.- The Position of American Eagle Airlines, Inc.

AE ﬂéw—through pilots have seniority numbers both senior and junior to the 154
TWA new hire pilots that AA has recalled in 2007 and 2008. These 154 pilots must

generate AA senjority numbers for AE flow-through pilots on a one-to-one basis in

accord with Section IILA. In addition, Section IILD grants AE pilots priority to attend

new hire training classes after serving their training freeze. Consequently, before any

TWA new hire pilot attends an AA training class, the 388 AE flow-through pilots with

AA seniority numbers, who have completed their AE training freezes, are entitled to go
to AA training classes. -

Section IIL.A expressly provides that each of the 154 TWA. new hire pilots must
generate a seniority number for an AE flow-through pilot who has not yet received a
seniority nmnbef. Mellerski admitted that if AE pilots could attend a class without
having to serve a training freeze, half of the class would be populated with flow-through
pilots and the other half of the class with new hire pilots. Thérefore, Section IILA
contains a one to one ratio (154 to 154) for seniority number generati'oni

‘While AE does not take a position on what specific numbers shall be afforded to
each of the 154 AR flow-through pilots, AE observes that Section III.G entitles the AE
pilots to receive the most senior numbers in a new ﬁire class. This seniority assignment
provision is consistent with how AE flow-through -pilots received AA seniority numbers
. after they completed CJ IOE between October 1999 and September 2001. The AE pilots
only received”seniori’cy numbers lower than a trainee who had service in another AA

classification. The remaining new hire pilots were given the junior numbers in the

training class.
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The priority given to AE flow-through pilots in Section IILD oannét be disputed.
APA wants to ignore the Arbitrator’s ﬁlling that TWA pilots ate filling new hire
positions. The holding on thé liability phase of the case necessarily implicates Section
I.D. Therefore, AE flow-through pilots must now be given priority in filling the new
hire positions in all upcoming AA new hire classes.

There is not any past praci;ice showing the relationship between Section IILA and
Section IIL.D inasmuch as the 1999-2001 practice was limited to AE pilots who could not
immediately attend a neW hire class. Beginning inv.2007, AA improﬁeriy filled new hire
positiéﬁs with TWA new hire pilots, even though AE flow-through pilots were available
to come to AA because they had completed their training freezes. As a result, Section
IIL.B is inapplicable since that provision only applies if the AE flow-through pilot is not
relegated to a training freeze. .

. The holding in the recall decision need not be considefed in fashioning the
remedy herein. In that case, this Arbitrator decided that AE pilots lacked a right of recall
under the express provisions of Letter Three/Supplement W, but did not justify the
decision on the notion that recalling AE pilots might disrupt AA training or change the
AA seniority list. Therefore, nothing in the recall decision supports AA’s and APA’s
position that AE flow-through pilots must wait to attend new hire classes held after all the
TWA new hire pilots attend classes.

Also, Section IILD does not contain any limit on the number of AE pilots that can
occupy a particular AA training class. Therefore, the 154 AE pilots, who will receive AA

numbers, were entitled to be trained at the same time as the 154 recalled TWA new hire

pilots.
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Neither AE nor ALPA waived their right to seek a remedy giving AE flow-
through pilots seats in AA training classes. APA unreasonably claims that AE and ALPA
were asking for a remedy without a right, 7.e., an abstract seniority number. Obtai‘ning an
AA seniority number without concrete benefits would completely undermine the flow-
through provisions of Letter Three/Supplement W. It is true that AE did no’_c seek
retroactive relief, but that does not bar AE from seeking prospective relief in the form of
providing AE pilots with the benefits attached to their’AA seniority number. Moreover,
APA’s waiver claim is paradoxical inasmuch as APA argued, during the liability phase of
this case, that sustaining the grievance would give AE pilots one-half of all positions in a
merger. If AE had waived its right to claim a training class remedy, APA would not have
used the potential remedy to try to defeat the merits of the grievance.

A Board of Adjustment under the Railway Labor Act has mandatory and
exclusive jurisdiction over minor disputes. 45 U.S.C. § 151, et seq. The Act does not
leave any room for a private resolution scheme, as advanced by APA. Moreover, Section
1.C of Letter Three/ Supplement W expressly provides that Sections IILA and TILD
modify pré-existing collective bargaining agreements. This arbitral proceeding, under the
auspices of the Railway Labor Act, must resolve the entire dispute because it is the
exclusive forum for resolving all aspects of this grievance. Cf Gunther v. San Diego and
Air Line Eastern Railway, 352 U.S. 257 (19657, Haﬁra»iian Zirlines, Inc. v. Norris, 512
U.S. 246 (1994).

Finally, if the Arbitrator does not decide the issue of whether AE ﬂow-thxoqgh

pilots are entitled to immediately go to AA training classes, the parties will be forced,

* unnecessarily, to expend substantial resources. If the dispute is left unresolved, the
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controversy could end up before another arbitrator who does not understand the
complexities and consequences of the original May 11, 2007 Opinion and Award.

In sum, AE seeks a remedy encompassing the generation of 154 seniority
numbers for AE flow-through pilots and seats in upcoming AA training classes for AE
ﬂow—through pilots wﬁo currently hold and will acquire AA seniority numbers.

C. The Position of the Allied Pilots Association

‘ AE flow-through pilots must receive one AA seniority number for every two of
the 154 TWA new hire pilots who were recalled to AA prior to May 1, 2008. The 154
pilots generate 77 AA seniority numbers for AE flow-through pilots. The 77 seniority
numbers, with the flow-through pilots, are added to the bottom of the AA seniority list.

Since the inception of Letter Three/Supplement W, AE flow-through pilots have
been awarded seniority 11ﬁmbers at the bottom of the AA seniority list at the rate of one
number for every two new hire pilots. As Mellerski declared, a new hire class consisting

‘of 10 pilots triggers an allotment of five slots to AE flow-through pilots. Therefore, a
class of 10 new hire pilots generates five seniority numbers for the AE pilots, that is, a
two to one ratio. An AE pilot who is called to an AA training class after serving a
training freeze does not generate additional seniority numbers. An AE ﬂow-through pilot
can only accept one new hire position. Therefore, once the AE pilot accepts the position
pursuant to Section II1.B, the same pilot cannot accept a separate new hire position under
Section II.D. In other words, the AE pilot who comes to AA under Section IILD moves
to AA more akin to a recalled pilot than a new hire pilot. Moreover, the parties stipulated

that AA did not provide additional seniority numbers for AE flow-through pilots when an
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AE pilot came to an, AA: training class after finishing the AE training freeze during the
peﬁod from 1999 to 2001. |
Section IIL.G expressly provides that the AE pilots are given the lowest seniority
mumber at AA. There is not any precedent for awarding AE pilots a seniérity number
anywhere on the seniority Tist except at the bottom. ALPA unreasonably wants to
slingshot 93 AE pilots up the AA s—eniérit’y list simply because their seniority numbers are
presently junior to fimloughed TWA LLC pilots. ALPA conveniently ignored these 93
pilots during the liability phase herein. Similarly, ALPA ignored the 700 AA pilots at or
near the bottom of the AA list. ‘The parties wanted a transparent operation of seniority in
Letter Three/Supplement W tb avoid duplicating the experience at another air carrier
where pilots sometimes jumped ahead of other pilots when moving from one carrier to
another. (Bloch decision) ALPA’s proposed remedy would allow many AE pilots o
catapult past existing AA pilots who, for many years, have understood where they rank
on the seniority roster. In other words, all pilots on the AA roster becéme vested with
their relative position on the AA seniority roster, ALPA’s proposed remedy undermines
the transparency concept and could result in unwanted and unfortunate consequences.
Put si111p1y; ALPA has‘ not cited any reliable precedent for moving pilots into seniority
slots aiready occupied by other AA pilots. 'Nothing in the language, the bargaining
history, or the past practice under Letter Three/ SupplementAW supports ALPA’s absurd
request to engage in a wholesale reanéngement of the AA seniority list. Item 3 of Letter
PP only refers to a possible future modification of Letter PP. It does not reference the
APA-AA Working Agreement or Supplement CC. To reiterate, placing AE ﬂow—through

pilots in the middle of the AA seniority list would likely create a great deal of conflict
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and angst among pilots. Finally, Section 13.C of the APA-AA Working Agreement
proﬁlides that a pilot’s relative position on the AA seniority list cannot be changed for any
reason.

ALPA voluntarily relinquished any right to seek a remedy beyond granting AE
flow-through pilots 77 additional seniority numbers.

‘When it filed the grievance and argued its case, ALPA deliberately omitted any
claim concerning when AE pilots should come to AA for training. ALPA made a tactical
decision. ALPA fully realized tﬁat if it had aggressively claimed seats in training classes
for AE flow-through pilots, the resulting disruptions would weigh heavily ‘against
granting its grievance. Now, after receiving a favorable decision in the liability phase,
ALPA belatedly wants to inject a new claim into the remedy phase Which would
impermissibly delay the recall of furloughed TWA pilots. Thus, the Arbitrator léclis
jurisdiction to determine when AE flow-through pilots should attend AA training classes.
Continental Airlines, Inc. v. International Brotherhood of Teamsters, 391 F.3d 613 (5th
Cir. 2004), 187 Concourse Assbcs. v. Fishman, 399 F.3d 524 (2d Cir. 2005). Moreover,
in thck recall decision, this Arbitrator unequivocally ruled that being awarded a seniority
number, and filling a training slot, are distinct occurrences under Letter
Three/Supplement W.

Section TILB of Letter Three/Supplement W controls the issuvance of seniority

“numbers, but does not give AE pilots any immediate right to attend an AA training class.
Sections III.A and TIL.B only guarantee a right for AE pilots to eventually come to AA.
The plain language of Sections IIT.A and IIL.B segregates the offer of a new hire position

from occupying the position. Permitting AE pilots to attend AA training classes prior to
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| completion of the recall, down the entire AA seniority list, would be directly con—trary to
the recall decision. Stated differently, allowing AE pilots to attend AA classes in the
midst of the recall Wf)uld nullify the recall decision that found that AE pilots, who held
AA seniority nuﬁbers, have no right of recall ﬁl)der Letter Three/Supplement w.

ALPA proposes a con\(oluted, confusing, and pontradictory remedy which is
predicated on erroneous facts and‘ fallacious assumptions. ALPA wrongly asserts that
TWA LLC pilots were integrated into the AA seniority roster with the motive of

denigrating the flow-through rights of AE pilots. Rather, at the time of the acquisiﬁon,

all parties anticipated that AA would provide full employment for all TWA pilots. AA.

and APA did not act arbitrarily by excluding ALPA fr‘omAnegotiations over Supplement
CC, siﬁce ALPA only represented pilots on the AA list who were placeholders in terms
of possessing AA seniority. The pilots were still at AE. Moreover, none of the TWA
pilots were stapled to the bottom of the list. None wete immediately furloughed when
AA acquired TWA., While the economic downturn forced AA to shrink before the TWA
transition was completed, there were and are AA pilot;s junior to all the former TWA

pilots.
Since the equities favor the TWA pilots, the Arbitrator should reject ALPA’s

proposed remedy which compels the TWA pilots to suffer substantially more inequities. -

During the long economic downturn, many TWA pilots were furloughed to the street,

while the AE pilots reaped great rewards (continued employment) by flying commuter

jeté. Moreover, many of these TWA pilots could not avail themselves of the furlough

protection provided by Letter Three/Supplement W because they were ineligible to flow

down to AE.
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In conclusion, the APA proposes that the remedy be the generation of 77 AA

seniority numbers for AE flow-through pilots and those 77 pilots be added to the bottom

of the AA seniority roster.

D. The Position of American Airlines, Inc.
AA’s primary objectives are to avoid both operational disruptions and tﬁrmoil on
~the AA seniority list.

The Bloch decision lield _that 388 AE pilots, who have received seniority numbers,
remain eligible to ﬂow—ﬁp 'to AA, while 438 AE flow-through pﬂoté, withoutu AE
seniority numbers, are no longer eligible to flow-up to AA. The Bloch decision did not
address the fate of two other groups affected by the expiration of Letter
Three/Supplement W: pilots who already flowed through from AE and furloughed AA
* pilots who flowed down to AE. The remedy herein must be commensurate with the
Bloch decision.

AA does not take a firm position on how many AA seniority numbers should be
generated for AE flow-through pilots, albeit the number must comply with the ratio
specified in Letter Three/Supplement W,

Regardless of the number o% seniority numbers generated, the AE flow-through
pilots must be assigned AA seniority numbers that are below the most junior pilot on the
AA seniority list. There is not any precedent for assigning a new seniority number to a
pilot except at the bottom of the AA seniority Iist. Dovetailing seniority only occurs in a
merger. It would be nonsensical to provide seniority numbers to AE flow-through pilots
that would shoot them up the AA seniority list ahead of hundreds of AA pilots and even

many AE pilots who have already received AA seniority numbers.
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~ ALPA proposes a confusing- and complicated remedy that ignores the fact that the

TWA, LLC pilots were integrated into the AA seniority roster as a result of a merger.
They were not placed at the bottom of the seniority roster like new hires. The AE pilots
are new hires and so, they must take seniority numbers junior to any existing AA
seniority number. |

AE flow-through pilots cannot be placed in the next AA training class without
overruling the recall decision. Allowing AE pilots to come to a current AA traiﬁing class
would be tantamount to providing thém with the right of recall. In accord with the recall
decision, AA must exhaust the recall list before placing AE flow-through pilots in an AA
training class. Pursug.nt to Section IIE.D of Letter Three/Supplement W, AA. is not filling
a new hire position until the recall is finished. The ruling in the. May 11, 2007 Award
only held that TWA LLC new hire pilots are equivalent to new hires solely for the
purpose of generating AA seniority numbers. AE pilots may only come to an AA
training class after AA recalls all pilots furl;)ughed from both AA and TWA LLC.

Thus, the Arbitrator should reject ALPA’s proposed remedy.
IV.  DISCUSSION

A. Subset of Issues.

The broad remedial fssue can be s/egmented into several specific issues that must

be consecutively addressed to determine the appropriate remedy flowing from the

adjudication of the issue on the merits. The specific issues are:

1) What is the exact quantum of AA seniority numbers that come into
existence as a result of AA recalling and training the 154 TWA new

. hire pilots? ,

2) What seniority numbers are prov1ded to AE flow~through pllots Who

acquire AA seniority numbers pursuant to Issue (1)?
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®)

)

)

(6)

™)

®)

€)

B.

What shall be the effective date of the seniority numbers acquired and
assigned to AE flow-through pilets pursuant to Issues (1) and (2)?

Does the Arbitrator have jurisdiction to adjust or rearrange the AA
seniority roster as consequence of or to 1mplement the answer to Issue

(2) above?

Does the Arbitrator have the jurisdiction to decide whether AE flow-

through pilots were entitled to attend AA training classes ahead of
TWA new hire pilots and/or whether AE flow-through pilots have a
priority to attend upcoming AA training classes?

If the answer to Issue (4) is “yes”, does the generation of additional
seniority numbers for AE flow-through pilots necessitate an adjustment
in AA relative seniority for any AE flow-through pilot who acquired
an AA seniority number prior to the application of the remedy herein?

If the answer to Issue (5) is ‘yes’, did ALPA and AE waive the right to
request a remedy that includes awa1d1ng AE flow-through pilots seats
in AA training classes? :

If the answer to Issue (5) is ‘yes’, and the answer to Issue (7) is ‘no’,
when are AE flow-through pilots, who possess an AA seniority
number, entitled to attend AA training classes?

If the answer to Issue (5) is ‘yes’ and Issue (7) is ‘no’, does the
attendance of AE flow-through pilots in AA training classes generate
additional AA seniority numbers for other AE pilots who have
completed CJ IOE and opted for flow-through status?

Issue No. 1.

The first issue is how many AA seniority numbers are generated for AE flow-

through pilots, who currently do not possess a seniority number, predicated on the four

parties’ concurrence that there are 154 TWA new hire pilots as described by the May 11,

2007 Award.




Case 3:15-cv-03125-RS Document 123-2 Filed 03/15/18 Page 29 of 35

ALPA, AB, APA & AA :
 FLO-0903, Supplemental Award

Seniority number generation is conﬁ'olled by Sectiom IIA of Lettel:

Three/Supplement W.'" When AA needs to hire pilots, it Qstablishes a nex;v hire tfaining

class. Section ITLA clearly provides that a minimum of one out of every two positions in

the class “will be offered” to CJ Captains who have elected ﬂd\;v—;tln'ougl1 status. Put

~ simply, if AA establishes two new hire posmons a minimum of one of those positions
must be offered to an AE flow-through pilot.

Next, the SGCthh III.A ratio must be hypothetically apphed to the 154 TWA new
hire pilots. The best way to emulate what should have occurred is to suppose that AA
needed 154 pilots and thus, convenes a training class - with 154 positions. Because of the

Section IIL.A ratio, the 154 positions cannot be offered, at least not initially, to the 154
TWA new hire pilots. Instead, one-half, or 77, of the new hire positions must be offered
to AE ﬂow—througﬁ pilots. Absent a training freeze, the 77 AE ﬂow—tﬁrough pilots
acquire AA occupational seniority numbers, per Sections IIL.C and IIL.G, and attend the
training class with 77 TWA new hire pilots. After this class completes training, there
1'eniains 77 TWA new hire pilots who aré untrained. To bring them into active
employnﬁent, AA would have to convene a training class with double the number of new

hire positions (another class of 154 trainees) to satisfy the 1 out of 2 ratio mandate of

. Section IILLA. If AA convenes a second training class of 154 new hire positions, 77 will

be offered to AE flow-through pilots who will acquire AA seniority numbers. Now, the

supply of former TWA new hire pilots has been exhausted. It is easy to calculate that the
154 TWA new hire pilots generated 154 AA seniority numbers for AE flow-through

pilots. Since it takes 308 new hire AA positions to guarantee the “hiring” of the 154

% Section II1.G is the technical provision that actually grants the AE flow-thr ough p110t an AA occupational
seniority date and number.

" Page 26
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TWA new hire pilots, the same number of AE” flow-through pilots will acquire AA
seniority numbers,

The AE training freeze is inapplicable to this simulation becauée all of the AE
pilots who may be awarded AA seniority numbers have long ago completed any AE
training lock-in. They are immediately available, in a hypothetical sense, to occupy an
AA new hire position in a new hire class. As a result, Sectien [ILD is irrelevant to
generating seniority numbers for AE pilots until or u’ﬁless AE pilots, who ah*eady hold
AA seniority numbers, come to an AA training class, pursuanf to the priority expressed in
Section III.D. The possible generation of additional AA serﬁori—ty numbers by the
operation of Section II1.D is Issue No. 9.

Therefore, the 154 TWA new hire pilots generate 154 AA seniority numbers for
AE flow-through piloﬁs. These AA seniority numbers shall go to the 154 most senior AE
flow-through pilots who do not currently possess an AA seniority number in accord with
the second sentence of Section ITL.G of Letter Three/Supplement W.

C. Issue No. 2.

The second issue is what are the actual seniority numbers that are granted to the
154 AE flow-through pilots obtaining AA seniority numbers? ALPA argues that the
seniority numbers must be senior to the 154 TWA new hire pilots because AE pilots are
given the higher numbers in each training class, i.e., greater seniority than conventional
new hire pilots.

The placement of AE pilofs on the AA seniority roster is governed by Section
HIL.G. The applicable language specifies that AE flow-through pilots 1;eceive the “lowest”

seniority numbers at AA. Without a doubt, the lowest seniority number is at the bottom
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of the AA seniority list. Thus, Section IIL.G expressly ;eéuires that the 154 AE pilots,
who are acquiring AA seniority, obtain numbers below the number 11927, which was, as
of April 2608, the last number on the roster.

Nevertheless, an ambiguity arises Mth.’réspeot to the literal application of Section
III.G because the TWA new hire pilots were already afforded AA seniority numbers as’a
result of the seniority integration set forth in Supplement CC. Ina pcljfect application of
Section I1.G, the TWA new hire pilots would have the seniority number in each training
class lower tﬂan the new seniority numbers grantéd to the AE flow-through pilots. If
ALPA’s requested remedy is appropriate, then either the 154 TWA new hire pilots must
move below the 154 AE pilots acquiring seniority numbers or the 154 AE pilots must be
inserted onto the seniority list one number in front of each TWA new hire pilot
counterpart. Both these outcemes are inappropriate becéuse they are contrary to a past

_ practice and could denigrate the seniority ranking of many AE pilots who already

acquired AA seniority numbers. Consequently, when a TWA new hire pilot is recalled, |

the pilot is treated as a new hire for purposes of a Section IIL.A offer of a position to
generate a seniority number, but the recall, itself, does not affect the relative standing of
the former TWA pilot’s seniority. The past practice prior to 2001 amply demonstrates
that all AE flow-through pilots were placed at the bottom of the AA seniority list. ALPA
has not cited any precedent which provides a compelling justification for deviating from
this past practice. Next, granting the AE flow-through pilot seniority numbers above the
154 TWA new hire pilots would vest them with seniority greater than some current AE
flow-through pilots who have AA numbers. Such a result would not only directly

contravene the last sentence of Section IIL.G, but also inequitably dilute the value of AA
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seniority held by AE pilots, who already hold AA seniority numbers. They would be out
of seniority order in violation of the second sentence of Section IIL.G. ALPA proposes
adjusting the‘seniority of these other AE pilots, which is Issue No. 6, but there is nothing
in Section II.G that even hints that pilots, upon receiving an AA seniority number, are
placed on the AA roster above AE pilots who earliér acquired AA seniority numbers.

Therefore, the 154 seniority numbers shall be the next 154 numbers after the most
junior pilot on the AA seniority list pnless the answer to Issue No. 6 mandates an
adjustrﬁent in the AA seniority list.

D. Issue No. 3.

Because the contract violation occurred while Letter Three/Supplement W was
still in effect, the 154 AE pilots shall acquire their AA seniority numbers retroactive to
April 30, 2008 so that they are eligible to flow-up to AA as determined by the Bloch

decision.

E. Issue Nos. 4 and 5.

In the May 11, 2007 Opinion and Award, the Arbitrator encouraged the parties
“to formulate remedial strategies that are beyond this Arbitrator’s jurisdiction and
authority.” The parties are free, of course, to consider matters disparate from this
controversy to reach a resolution on the remedy. The Arbitrator’s encouragement
constituted notice to the parties that, within the context of this case, the Arbitrator’s
jurisdiction over potential remedies was narrow. The Opinion also predicted that any
remedy may be “conditional” which anticipated. the possible cessation of Letter
Three/Supplement W. The Bloch decision, while not ruling on all aspects of the

termination of Letter Three/Supplement W, dispensed with the need for any conditional
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remedy on identifying which pilots fall within the émbit of the May 11, 2007 Award
sincé the Bloch decision permitted the parties to concur on the number (154) of TWA
new hire pilots, |

The question becomes whether any appropriate remedy can include a
readjustment of the AA seniority roster and/or an order placing AE flow-through pilots,
with AA seniority numbers, into AA training classes ahead of or instead of any former
TWA pilot.

At the start of the June 28, 2"006 healring on the liability phase, the parties
stipulated to this issue. “...whether former TWA pilots placed on the AA Seniority List
filled or may fill “new hire positions’ in ‘new hire classes’ within the meaning of Letter 3,
Roman numeral IILA. If so, what is the appropriate AA seniority number remedy for‘AE
CJ Captains covered byALet'tiér 3, Roman II1,” [TR 9] The issue tracked the grievance
wherein ALPA sought, on behalf of CJ Captains, ... wrongfully denied positions” on the
AA seniority list. Nothing in the stipulated issue or the grievance even remotely suggests
that the remedy encompasses reordering the AA seniority list or moving the CJ Captain.
to immediate AA employment. One of the primary purposes of stipulating to the issue is
to establish fhe boundary lines of the Arbitrator’s authority. The agreed-upon question at
issue submitted by the parties limits the Arbitrator’s authority. See, 187 Concourse
Associates v, Fishman, Id,

In addition, in the Award and Order, the second stipulated issue was expressly
remanded to the parties. Item 2 of the Award and ‘Order states:  “...what is the
appropriate seniority number remedy for AE' CJ (Commuter Jet) Captains covered by

Letter 3/Supplement W, Section III? The Arbitrator remands this case to ALPA, AE,
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APA and AA to formulate an appropriate remedy in accord with the seoond issue herein.”
This remand unequivocally restricted the remedy to “the appropriate seniqrity number,”
To now consider remedies beyond the generation of seniority numbers would
upset stable labor management relations at AA and AE. The evidence and arguments
raised during the contract liability phase were all submitted on the understanding that the
remedy was solely relegated to seniority number generation. It would set a dangerous
précedent for this Arbitrator to now disregard the stipulated issue. The parties éould
never be sure, when they stipulated to the issue in future cases, whether the Arbitrator
would obey the parties limitations on his authority.

In addition, going beyond the stipulated parameters of a remedy undermines due

process.- The parties presented evidence and argument knowing the issues under

consideration. This Arbitrator made evidentiary rulings and issued a judgment predicated
solely on the stipulated issues. The parties have hardly had any meaningful opportunity
to present evidence on seniority list readjustment or the proper application of Section
II.D with respect to placing AE pilots in new hire classes. Due Process dictates that the
remedy herein be restricted to the generation of seniority nurhbers.

The Arbitrator is mindful that leaving issues such as whether any flow-through
pilots are entitled to seats in AA training classes, either prior to May 1, 2008 or
subsequent to May 1, 2008, undecided could allow a dispute to fester, causing harm to
airline operations and pilots. Nevertheless, the Arbitrator is bound to comply with the

limitations on his authority.

The Arbitrator’s remarks herein should not be construed to express any opinion

on whether ALPA and/or AE waived any right to seek the additional relief it requested
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herem in any subsequent case, More speclﬁcally, the issue of whether ALPA and/or AE
waived any additional remedy is not before this Arbltrator.

cannot decide if the contents of ALPA’s and AE’s

constitute waivers.

In sum, the Arbitrator lacks jurisdiction to decide Issue Nos. 6, 7, 8, and 9.

AWARD AND ORDER

The Arbitrator renders the following Findings and Orders.

1.
L

Dated:

The 154 TWA new hire pilots generate 154 AA seniority numbers for 154
AE flow-through pilots.

AA and APA shall grant the 154 AA seniority numbers to 154 AE flow-
through pilots, in seniority order,

The 154 AA seniority numbers generated herein shall be at the bottom of
the AA seniority list.

The 154 AA seniority numbers granted to the 154 AE flow-through pilots
shall be effective April 30, 2008.

For the reasons explained herein, the Arbitrator lacks jurisdiction to decide
Issue Nos. (6), (7), (8), and (9) which are set forth at the begmmng of the
Discussion section herein. :

APA and AA shall comply with Items (2), (3), and (4) of this Award and
Order within thirty (30) days of the date stated below.

The Arbitrator retains jurisdiction over this case to resolve any dispute
concerning the application of the specified remedy; provided however, this
retention of jurisdiction shall expire in one (1) year unless the four parties
agree to extend the retention of jurisdiction.

October 20, 2008

John B. LaRocco
Arbitrator
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Therefore, the Arbitrator

opening statements and briefs




